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Court of Appeals of the District of Columbia 


No. 5168. 


Mason M. Patrick et al., Appellants, 


F. B. Smith. 


Supreme Court ol* the District of Columbia. 

! 

In Equity. 


No. 50746. 


F. B. Smith, Plaintiff, 


Mason M. Patrick, Harlkigh II. Hartman, and W. B. 
Ladue, Constituting* the Public Utilities jCommission of 
the District of Columbia, Defendants. i 

United States of America, 

District of Columbia, ss: 

I 

Be it remembered, That in the Supreme Quirt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned] the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Iii tiie Supreme Court of tiie District of Columbia, 

Holding an Equity Court. 

In Equity. 

Xo. 50746. 

F. B. Smith (5043 Conduit Road), Plaintilt, 

v. 

Mason M. Patrick. Harlkioh II. Hartman, and W. B. 
Ladce, Const itut ing the Public l tilities Commission ot 
the District of Columbia, Defendants. 

Bill for Injunction. 

Filed dan. L>1, 1930. 

To the Supreme Court of the District of Columbia: 

The plaintiff, F. B. Smith, respectfully states as follows: 

I. That lie is a citizen of the United States and of the 
District of Columbia and brings this suit in his own right. 

II. Defendants are citizens of the United States and are 
residents of the District of Columbia, are members of the 
Public Utilities Commission of the District of Columbia and 
are sued as such members. 

III. That the plaintiff is the owner and operator of a 
taxicab and is doing a taxicab business in the District of 
Columbia under a license expiring June MO, 1930, for which 
plaintiff has paid the fee required by law. A copy of said 
license is attached hereto as Exhibit “A'* and made a part 
hereof. 

IV. That under the alleged authority conferred uuon 
them by Section S of,the District of Columbia Appropriation 
Act approved March 4, 1913, creating the Public Utilities 
Commission of the District of Columbia, the defendants 
have issued their Order Xo. 823, dated December 30, 1929, 
to go into effect February 1, 1930, said order being entitled 
“In the matter of Rules and Regulations for the equipment 
and operation of all automobiles for public use for tlie 

conveyance of persons or property within tlie Dis- 

2 tried of Columbia, other than motor buses operated 
over definite routes." A complete copy of said order 
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I 

is hereby referred to and annexed as Exhibit ‘fB” and made 
a part hereof. 

V. Plaintiff is financially unable to tile with the defend- 
ants the statement of security or bond referred to in Sec¬ 
tion 9 (a) (1 and 2) of said order. The insurance required 
by section (9) (a) (3) of said order would put plaintiff to 
a great expense and seriously impair his mean^ of livelihood. 

VI. The plaintiff avers that Section 9 of!said order of 
the defendants is void and of no effect because: 

1. Said defendants do not have authority junder powers 
granted them by the Public Utilities Act (Appropriation 
Act of 1913) or under power granted to them by any Act 
of Congress, either express or implied, to require the plain¬ 
tiff to furnish the financial protection or liability and in¬ 
demnity insurance specified in said order. 

2. Said Section 9 of said order is repugnant to and in 
violation of the Constitution of the United States in that it 
deprives plaintiff of his property without cjue process of 
law, in that it undertakes to deprive plaintiff of his right 
to do a taxicab business in the District of CJolumbia after 
plaintiff has already paid for and had issued to him a 
license to conduct such a business in the District of Colum¬ 
bia until Julv 1, 1930. 

3. Said Section 9 of said order is an invalid attempt upon 
the part of the Public Utilities Commission toltax plaintiff’s 
business. 

VII. That plaintiff is now and has been conducting his 
taxicab business in a lawful manner and furnished equip¬ 
ment, services and facilities reasonably safe! and adequate 
and in all respects just and reasonable and |is desirous of 
continuing his business as heretofore. 

VIII. That plaintiff lias no plain, adequatje or complete 
remedy at law and that unless Section 9 of the defendants’ 
Order Xo. 823 hereinabove referred to is annulled and the 

defendants restrained from enforcing said Section 9, 
3 plaintiff will be deprived of his property without due 
process of law, a great number of criminal prosecu¬ 
tions will be instituted against him and others similarly 
situated; said Section 9 of said order, if enforced, will 
injure and destroy the plaintiff’s business and cause him 
great and irreparable loss, injury and damage. 
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Wherefore, the premises considered, the plaintiff prays: 

First. That this Court may issue its writ of subpoena 
directed to the defendants and each of them, commanding* 
them and each of them to appear and answer the exigencies 
of this bill. 

Second. That said defendants and each of them and their 
successors in office may be enjoined and restrained, both 
pending this suit and permanently at the final hearing 
hereof, from 

Requiring of plaintiff the statement, bond, security, in¬ 
surance or performance of acts set out in Section 9 of said 
Order 823 of the defendants. 

Third. That this Honorable Court issue a decree vacat¬ 
ing and annulling said Section 9 of said order. 

Fourth. And foi; such other and further relief as to the 
Court mav seem proper. 

F. B. SMITH. 

LEOX ROBB1X, 

At t or netf for Plaintiff. 

City of Washington, 

District of Columbia, ss: 

Personally appeared before me F. B. Smith, who upon 
being duly sworn, states on his oath that he is the plaintiff 
in the above entitled cause and that the facts stated in the 
foregoing petition of his own knowledge are true and that 
the facts stated in said petition as on information and 
belief, he believes to be true. 

F. B. SMITH. 

i 

Subscribed and sworn to before me this 20 day of Janu¬ 
ary, 1930. 

[notarial SEAL.] G. ELMER FEATHER, 

Notary Public, D. C. 

4 Exhibit “A.” 

This license is not valid unless signed and sealed by the 
Superintendent of Licenses. 

Xo. 13630. 

District of Columbia. 

License is hereby granted F. B. Smith from the first 
day of Jul., 1929, until the first day of Jul., 1930, as or for 
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i 

Proprietor Public Vehicle, Location 5043 Conduit Rd., 
Badge Xo. 1075, as provided for by the laws and regulations 
governing the District of Columbia. 

(Signed and sealed) WADE H. COOMBS, 

Superintendent of Licenses, D. C. 

G. 


Amount: $9.00. 

Date: Jul. 29, 1929. 

The law requires this license to be posted. 

Exhibit “B.” 


Public Utilities Commission of the District of Columbia. 
Order Xo. 823. P. 1 T . C. Xo. 2873. Formal (base Xo. 210. 

I 

December 30, 1929. 

i 

In the matter of rules and regulations for the equipment 
and operation of all automobiles for public use for the 
conveyance of persons or property within the District 
of Columbia other than motor buses operated over defined 
routes. 

Bv the Commission : 

* 

This Commission being charged with the du|v of regulat¬ 
ing common-carriers by motor vehicle withip the District 
of Columbia, and having theretofore issued rujles and regu¬ 
lations relative to motor buses operated over defined routes, 
and it appearing that similar rules and regulations for 
the equipment and operation of other automobiles for pub¬ 
lic use for the conveyance of persons or property within 
the District of Columbia are necessary, the j Commission, 
on November 11, 1929, by its Order Xo. 800, tentatively 
adopted the following rules and regulations to become 
effective January 1, 1930, unless before then altered, 
amended or repealed by the Commission. The Commis¬ 
sion after thirty days notice held a public hearing with 
respect to this tentative order, at which time jail interested 


sion after thirty days notice held a public hearing with 
respect to this tentative order, at which time |all interested 
parties were heard and permitted to present evidence with 
respect thereto. It appearing from the evidence produced 
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that some change in the tentative order is desirable, and 
that the information with respect to motor trucks and 
motor vans now available is not sufficient to warrant their 
inclusion in the regulations at this time: 

Now, therefore it is Ordered: 

(1) That under authority of Section S of the District 
of Columbia appropriation act approved March 4, Ibid, 
creating tlie Public Utilities Commission, the following rules 
and regulations for tlie equipment and operation of auto¬ 
mobiles for public use for the conveyance of persons or 
property within the District of Columbia for hire, other 
than motor buses operated over defined routes, be and the 
same are hereby made and proscribed, and obedience thereto 
and compliance therewith are hereby required of and en¬ 
joined upon every individual, association, partnership <>r 
corporation owning, operating, controlling or managing 
any a gene v or agencies used in such service. 

(2) That non-compliance with any of these regulations 
will constitute a violation of law, and subject the offending 
person, association, partnership or corporation to the penal¬ 
ties prescribed in the law creating the Public Utilities Com¬ 
mission of the District of Columbia. 

6 (3) That these rules and regulations shall take 

effect on February 1, 1930, and shall remain in full 
force until otherwise ordered bv the Commission. 


Rules and Regulations Governing the Equipment and 
Operation of Motor Vehicles, Other Than Vehicles Sub¬ 
ject to Order Xo. 711, Operated for Hire in the District 
of Columbia. 


Definitions. 

Section 1. (a) Wherever used in these regulations the 
term 1 ‘motor vehicle" shall mean anv automobile, motor 
cab or motor bus operated for public use for tin' con¬ 
veyance of persons or property within the District of 
Columbia for hire, other than motor buses operated over 
defined routes. (See this Commission's Order Xo. 711). 

(b) Wherever used in these regulations the term “Com¬ 
mission” shall mean the Public Utilities Commission of the 
District of Columbia. 
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(c) Wherever used in these regulations the term “com¬ 
pany” shall be deemed to include any person, association, 
partnership or corporation operating or j proposing to 
operate any motor vehicle. 

(d) The term “taxicab" when used in these regulations 
shall be deemed to include anv and all mojtor cabs other 
than those used exclusively in livery service! or exclusively 
in service for which the rate is fixed bv the hour. 

(e) For the purposes of these regulations the motor 
vehicles subject hereto are classified as follows: 

Class A shall include motor cabs. 

Class B shall include motor buses. 

I 

Equipment. 

Section 2. (a) Every motor vehicle shall be equipped 
with a power plant adequate to propel the same when 
fully loaded over smooth, level pavement! at a rate of 
speed of not less than thirty-five (35) mileH per hour. 

(b) Every motor vehicle shall be equipped with a service 
brake so constructed and maintained as to enable 
GVL* the motor vehicle to be stopped on dry, smooth, level 
pavement, within a distance of fifty (50) feet from a 
speed of twenty miles per hour. 

(e) Every motor vehicle shall be equipped with an 
emergency brake which, in the event of the| failure of the 
service brake required in Paragraph (b) ab<j>ve, will enable 
the motor vehicle to be stopped on dry, smooth, level pave¬ 
ment within a distance of seventy-five (75) feet from a 
speed of twenty miles per hour. 

(d) Every motor vehicle shall be equipped with an 
electrically operated warning signal which will produce an 
abrupt sound adequate to warn of the approach of the 
motor vehicle, but not unnecessarily loud or!discordant. 

(e) Every motor vehicle shall be equipped with an elec¬ 
tric lighting system sufficiently substantial! and adequate 
to provide for reasonably brilliant lighting iof the fixtures 
hereinafter specified, and completely and properly fused. 

(f) Every motor vehicle shall be equipped with the fol¬ 
lowing means of illumination which shall bejkept clean and 
in proper working order at all times: 
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Headlights: Xot less than two headlights, affixed to the 
front of the motor vehicle, to be equipped with twenty-one 
candlepower bulbs and approved non-glare lenses, and so 
adjusted as to provide the maximum head light without 
danger of blinding the operators of approaching vehicles. 

Tail-light: One light mounted on the rear of the motor 
vehicle and arranged to show a red light, visible at a dis¬ 
tance of 500 feet, to the rear and to illuminate with white 
light the rear registration tag. 

Marker lights: Xot less than one front marker light, 
equipped with blue or purple lens and mounted on the 
upper portion of the front of the body, and on Class B 
vehicles, not less than two rear marker lights, equipped 
with red lenses and mounted on the upper portion of the 
rear of the body, one as close as possible to each side of the 
bodv. 

Body lights: Sufficient lights shall be provided in the 
interior of every motor vehicle to produce a well distributed 
illumination of the .interior, platforms and steps. The 
interior lighting sy>tem of Class 1» motor vehicles, (exclu¬ 
sive of special step anl platform lights, shall provide at 
least five (5) rated candlepower for each interior seat space. 

Destination sign lights: At least two (*2) rated candle- 
power shall be provided for each square foot or fraction 
thereof of an illuminated destination sign area when motor 
vehicles are equipped with such signs. 

7 (g) The lights prescribed in the above Paragraph 

(f) shall be kept lighted in accordance with the fol¬ 
lowing schedule: 

Headlights and tail lights: When the motor vehicle is on 
the street not parked at the curb or is in motion between 
one-half hour after sunset and one-half hour before sun¬ 
rise, during heavy fogs and at times of darkness due to 
storm. 

Marker and destination sign lights: Between one-half 
hour after sunset and one-half hour before sunrise. 

Body lights: At all limes when the lack of such illumina¬ 
tion may result in danger or discomfort to passengers. 

(h) During the months of November to March, inclusive, 
every motor vehicle shall be equipped with suitable heating 
apparatus. The temperature within any such motor vehicle 
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in service shall be kept at or above 40 degrees, Fahrenheit, 
except, when the company is prevented from so doing by 
accident or other controlling emergency fori which it is not 
responsible and which is not due to any negligence on its 
part. 

(i) Every motor vehicle shall be so constructed as to re¬ 
duce to a minimum the noise and vibration incident to its 
operation. 

(j) Every motor vehicle in service sliap be equipped 
with at least two doors, located on opposite sides or at 
opposite ends thereof. Any door not used regularly for 
entrance or exit shall be so constructed that it will remain 
securely fastened during normal operatioji, but may be 
readily opened by a passenger in case of emergency. 

(k) Every motor vehicle shall be equipped with an ad¬ 
justable rear vision mirror so installed as to enable the 
operator to obtain a reasonably clear view toward the rear. 

(l) The gasoline tank of every Class A and Class B 
motor vehicle shall be located entirely outside of the body 
of the motor vehicle with an inlet for filling which shall 
permit filling from the outside exclusively.! For the pur¬ 
poses of this order the body of the car is considered as 
that part above the chassis and behind the c6wl. 

(m) Every motor vehicle in service shall carry, in a 
manner authorized by tin* Commission, the!trade name or 
the name of the operating company and a number which 
will serve to distinguish such vehicle from anv other 
vehicle or vehicles operated by the same company. 

(n) Every Class B motor vehicle shall bij equipped with 
suitable ventilating apparatus so constructed and arranged 
as to provide for adequate ventilation of the motor vehicle 

without admission of undue drafts, dukt, rain or snow. 
8 (o) Every (lass B motor vehicle in service shall 

be equipped with a fire extinguisher|of the carbon- 
tetrachloride type having a capacity of at lL*ast one quart. 
Such extinguisher shall be kept tilled with thje proper liquid 
at all times, and shall be carried in a suitable rack and 
easily accessible to tin* operator. 

(p) Every (lass A and (lass B motor vejhicle in service 
shall be kept in a clean and sanitary condition, and shall be 
swept and dusted thoroughly at least once! each day. At 
least once every seven days the interior wjoodwork, glass 
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and floor shall be cleansed thoroughlv with suitable anti- 
septic solution. 

(q) Every (’lass A and Class B motor vehicle shall be 
equipped witli a standard speedometer properly installed, 
maintained in good working order, and exposed to view. 

(r) Every motor vehicle and its appurtenances shall be 
kept in such condition of repair as may be necessary to 
provide for the safety of the public and for continuous and 
satisfactory operation, and to reduce to a minimum the 
noise caused by such operation. 

(s) Xo Class A or (’lass B motor vehicle shall hereafter 
be placed in service in the District of Columbia until the 
plans and specifications have been submitted to and ap¬ 
proved by the Commission. 

(t) Xo material change in equipment, plan or arrange¬ 
ment shall be made on any Class A or (’lass B motor vehicle 
in service in the District of Columbia until the plans and 
speciiications for such change have been submitted to and 
approved by the Commission. 

Operation. 

Section .’>. (a) Xo motor vehicle shall be operated unless 
authoritv so to do shall have been obtained in writing from 
the Commission. 

(b) Xo motor vehicle company shall begin or continue 
operations unless and until a schedule of its rates, fares or 
charges has been tiled with and approved by the Commis¬ 
sion. 

(c) Xo motor vehicle shall be operated unless the proper 
licenses therefor shall have been obtained. 

(d) Xo motor vehicles shall be operated in a service 
where, for the convenience of the public, they are scheduled 
or booked to depart, from or arrive at established stands, 
except in accordance with written time schedules approved 
bv the Commission. 

(e) Every motor vehicle shall be registered in accordance 
with the legal requirements of the District of Columbia 

for motor vehicles in general. 

9 (f) Xo motor vehicle company which has been 

granted a right to operate shall add any motor 
vehicle to its svstem at anv time without first securing 
authoritv therefor from the Commission. 
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(g) Xo motor vehicle shall he driven by janv person who 
is less than eighteen years of age; who isiaddicted to the 
use of narcotics or intoxicating liquor; whq is not of good 
moral character; who is mentally deficient or physically 
defective to such an extent as to impaiif his ability to 
properly and efficiently operate the same ;j who is not ex¬ 
perienced in operating motor vehicles and jfully competent 
to carefully safeguard and courteously operate such ve¬ 
hicles; or has not obtained an operator’s permit required 
by law for drivers of motor vehicles. 

(h) Operators of Class A and Class Bl motor vehicles 
shall be identified by a number attached to the operator’s 
cap, or by a card displayed in full view of the passengers 
bearing the operator's name in letters of sufficient size to 
be easily read. 

(i) The operation of motor vehicles shall be conducted 

in accordance with the laws of the District of Columbia, 

and with due regard for the safety, comfort and convenience 

of passengers, or for the safe and carefulj transportation 

of property, and the safety of the generalj public; and all 

reasonable efforts shall be made to promote such safetv at 

\ * 

all times and under all conditions. 

(j) No motor vehicle shall be loaded to jsuch an extent, 
or in such a manner as to interfere with the! free movement 
of the operator thereof, or so as to interfere} with his vision 
through any portion of the front window orf windshield. 

(k) Spitting on the floor, sides or any other portion of 
anv Class A or Class B motor vehicle is prohibited. 

(l) Xo motor vehicle shall be operated at|a rate of speed 
greater than is reasonable and proper, having regard for 
pertinent police traffic regulations, the conditions of traffic 
and of the highwavs; or in such manner oricondition as to 

° * 7 j 

endanger the safety of passengers, pedestjrians, vehicles, 
or the property of others. j 

(m) All operators of motor vehicles slialjl, in the use of 

the public streets, give careful attention tojtlie rights and 
needs of the public generally using such strejets at the same 
time. I 

(n) Operators of Class A or Class B motor vehicles in 
general must not receive or discharge passengers in the 
street, but whenever possible shall pull up tjo the sidewalk, 
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or in the absence of sidewalk, to the extreme right side 
of the road, and there receive or discharge passengers. 

(o) Except as otherwise specified or prescribed in these 
rules and regulations, every motor vehicle shall be oper¬ 
ated in compliance with the Traffic and Motor Vehicle 
Regulations of the District of Columbia. 

10 (p) There must be displayed in the front end of 

everv motor vehicle clearlv visible from without and 

* i • 

from within a certificate issued by this Commission show¬ 
ing that the operation of said motor vehicle has been au¬ 
thorized by the Commission and that the person, firm or 
corporation operating said vehicle has complied with the 
Commission's regulation as to proof of financial ability to 
respond in damages for injuries caused by the operation 
of such motor vehicle. 


Rates, Fares, and Charges. 

Section 4. (a) Xo motor vehicle operator or company 
shall charge, demand or collect any rate, fare or charge 
for any service rendered, other than the rate*, fare or charge 
prescribed or approved by the Commission for such service. 

Taximeters. 


Section 5. (a) All, taxicabs shall be equipped with taxi¬ 
meters. 

(b) This Commission's regulations governing the use 
and testing of taximeters as fullv set forth in Order Xo. 
710, June 7, 1928, be and are hereby made to apply in full 
force and effect to all ('lass A motor vehicles. 


Reports. 


Section 6 . (a) Every company shall submit to the Com¬ 
mission on blank forms prepared and furnished by it, within 
one day of the occurrence, a report of each collision or 
accident resulting in injury to any person, giving the name 
and address when known. 

(b) Accurate records of receipts from operation and 
operating and other expenses and of capital expenditures 
shall be filed with the; Commission in accordance with Law, 
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Information on Accidents. 

Section 7. (a) Any motor vehicle concerned in or involved 
in an accident or collision rendering such motor vehicle 
unfit for operation in its intended service, or which results 
in serious personal injury or fatality, shall be immediately 
taken to the garage or shop of the companlv and held not 
more than twenty-four (24) hours after notice of such acci¬ 
dent or collision has been given to the Compiission. No re¬ 
pairs or adjustment shall be made to any such motor vehicle 
during such twenty-four (24) hours without permission 
from the Commission or its authorized representatives. 

(b) Upon request of the Commission, orally or in writ¬ 
ing, the names and addresses of any person or persons 
killed or injured, and any other information which the 
company may possess relative to any accident, shall be 
furnished to the Commission. 


11 Penalties. 

Section 8. (a) Any company, or any officer or agent or 
other person acting for or employed by jsueh company 
violating any portion of this or any othej* order of the 
Commission shall be subject to the penalties prescribed in 
Section 8 of the Act of Congress, approved jMarch 4, 1913, 
creating said Commission. 

Proof of Financial Responsibility. 

i 

i 

Section 9. (a) No person, firm or corporation shall oper¬ 
ate any motor vehicle, as herein defined, unless and until 
the person, firm or corporation shall: 

(1) File with the Commission a sworn statement show¬ 
ing the ability of the person, firm or corporation to pay all 
damages which may result from any and al) accidents due 
to the negligent use or operation of such vehicle; or 

(2) File with the Commission security, indemnity or a 
bond guaranteeing the payment by the person, firm or cor¬ 
poration of all such damages; or 

(3) Insure to a reasonable amount the person’s, firm’s 
or corporation’s liability to pay such damages; and unless 
the person, firm or corporation shall 
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(4) File with the Commission, as often as the Commis¬ 
sion shall in writing demand, in form prescribed by the 
Commission, evidence of the person's, firm's or corpora¬ 
tion’s compliance with the provisions of this section. 

No motor vehicle'company shall contract for insurance 

covering their operation in the District of Columbia for a 

less period than twelve months unless authorized in writing 

bv the Commission. 

•/ 

The sworn statement of financial ability, security, in- 

i 

demnity, bond or amount of insurance shall be subject to 
the approval of the Commission. 

Failure to make satisfactory proof of ability to respond 
in damages for injuries caused by the operation of motor 
vehicles or failure to maintain such abilitv at all times 
shall be deemed cause for prompt cancellation of the cer¬ 
tificate of the Public Utilities Commission authorizing 
operation. 

All previous orders of the Commission inconsistent with 
the provisions contained in this order are hereby repealed. 

MASON M. PATRICK, 
HARLEKJll 11. HARTMAN, 
W. B. LA DUE, 

Public Utilities C 'out mission of 
the District of Columbia. 

A true copy. 


Executive Secretary. 

SEW. 
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The Commission interprets Section 9 or its Order 
No. 823 of December 30, 1929, as follows: 

The Commission will accept as compliance with sub¬ 
paragraph No. 1 of said section sworn statement, subject 
to verification, showing that the person, firm or corporation 
making proof of financial responsibility lias available net 
assets of a permanent character which would be sufficient 
to attach under judgment in the amounts hereinafter set 
forth: 


For the operation of 5 cabs or less $8,000.00 

For the operation of 6 to 10 cabs. 12,000.00 

For the operation of 11 to 15 cabs 16,000 00 

For the operation of 16 to 25 cabs. 20,000 00 

For the operation of 26 to 50 cabs. 25,000.00 
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For the operation of 51 to 100 cabs. 
For the operation of 101 to 150 cabs 
For the operation of 151 to 200 cabs 


ice with sub- 
applieant with 
approved by 


. . . 35,000 00 
. . . 45,000 00 
55,000 00 

For the operation of over 200 cabs. j . . . 65,000.00 

The Commission will require that the ajmounts above 
indicated be maintained and the assets be of a character 
approved by the Commission. 

The Commission will accept as complia 
paragraph Xo. 2 of said section a bond of the 
a solvent and responsible surety company 
tlie Commission or a bond of the applicant by two personal 
sureties approved as to sufficiency by fliq Commission, 
either of said bonds conditioned that the (applicant will 
pay all final judgments recovered against $uch applicant 
for injury to one person up to the sum ofjlive thousand 
($5,000.00) and ten thousand dollars ($10,0(|)0) for injury 
to more than one person and one thousand dollars 
($1,000.00) property damage in any one accident during 
the operation of the motor vehicle of the applicant; pro¬ 
vided, that an applicant seeking a license t|o operate not 
more than five (5) motor vehicles may file a jmnd of eleven 
thousand dollars ($11,000.00); for more than five (5) and 
not more than ten (10) motor vehicles a bond of fifteen 
thousand dollars ($15,000.00) ; for more tliajn ten and not 
more than fifteen motor vehicles a bond of! twenty thou¬ 
sand dollars ($20,000.00); for more than fijfteen and not 
more than twenty-five motor vehicles a bond 
thousand dollars ($25,000.00); for more tli 
and not more than fifty motor vehicles a bond of thirty 
thousand dollars ($50,000.00); for more tliaij fifty and not 
more than one hundred motor vehicles a bond of forty 
thousand dollars ($40,000.00); for more thaii one hundred 
and not more than one hundred fifty motor vehicles a bond 
of fifty thousand dollars ($50,000.00); for more than one 
hundred fifty and not more than two hundred motor ve¬ 
hicles a bond of sixty thousand dollars ($60,000.00); for 
more than two hundred public motor vehicles a bond for 
seventy-five thousand dollars ($75,000.00); and said bond 
shall contain a further provision obligating the said 
13 surety company to give ten (10) days written notice 
before cancellation of the said bond to (the said Com- 


of twentv-five 
•/ 

m twentv-five 
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mission, the said license to expire <>n the lapse or termina¬ 
tion of the said bond. 

The Commission will accept as compliance with sub¬ 
paragraph Xo. 3 of said section a policy or certificate of 
liability insurance for each motor vehicle for which au¬ 
thority to operate is sought acceptable to and approved by 
the Commission insuring the applicant in the sum of, at 
least, five thousand dollars ($ 0 , 000.1 to) for injury to one 
person and ten thousand dollars ($10.000.00) for injury to 
more than one person and one thousand dollars ($1,000.00) 
property damage in any one accident, through the operation 
of the motor vehicle of the applicant during the year. 'The 
said policy shall further contain a clause obligating tlie 
company issuing it ,to give ten (10) days written notice to 
the Commission before cancellation of said policy. 

The Commission will accept on the basis heroin set forth 
insurance as to damages for personal injuries, including 
death, and an indemnity bond as to property damages, or 
vice versa. 

Both the bond and policy of insurance referred to above 
shall contain a provision for a continuing liability there¬ 
under to tin* full amount thereof, notwithstanding any re¬ 
covery thereon. If at any time in the judgment of the Com¬ 
mission such bond or policy is not sufficient for any cause 
the Commission may require the owner of such motor 
vehicle to replace such bond or policy with another ap¬ 
proved by the Commission, and failure to maintain satis¬ 
factory proof of financial responsibility shall be deemed 
cause for prompt cancellation of the certificate of the 
Public Utilities Commission authorizing operation as pro¬ 
vided in order Xo. 823. 

HHH:SF/\V. 

14 Motion for Temporary Injunction and Restraining 

Order. 

Filed Jan. *21, 1030. 


Comes now the plaintiff by his attorney and moves this 
Honorable Court to enjoin and restrain the defendants 
herein, pending the final outcome of this suit, from requir¬ 
ing of plaintiff the statement, bond, security, insurance or 
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performance of other ads set out in Section § of Order S23 
of the Public Utilities Commission, dated [December 30, 
1929. | 

The grounds upon which this motion are! based are as 
follows: 

1. That the defendants are without authority to make 
or enforce Section 9 of their order 823. 

2. That said Section 9 undertakes to deprive plaintiff 
of his property without due process of law. 

3. That said Section 9 represents an unauthorized tax 
on plaintiff’s business. 

4. And for other reasons apparent from the Bill of 
Injunction tiled herein. 

LEOX K(|)BBIX, 

Attorney for Plaintiff. 

i 

To the Defendants, the Public Utilities Commissioners of 
the District ot‘ Columbia: 

! 

Please take notice that the above motion will be cal¬ 
endared for hearing in the Supreme Court of the District 
of Columbia on the 24th day of January, 1930j at ten o’clock 
A. M., or as soon thereafter as counsel mav be heard. 

LKOX BOBBIN, 
Attorney fpr Plaintiff. 

20 Januarv, 1930. 
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Marshal's Return. 


Served a copy of the within rule on Maspn M. Patrick, 
Harleigh II. Hartman, W. B. Ladue, Constituting Public 
Utilities Com., each personallv, 1/21/30. 

EDGAR C. SNYDER, 

V. S. Marshal in and for the, I)ist. <\f Columbia. 

By HARRY C. AtLEX, 

Deputy U. S. Marshal. 

K. 
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Motion to Dismiss. 
Filed January 31, 1930. 


# 


i 

Come now the defendants in the above entitled cause bv 
counsel and move to dismiss the bill for injunction filed 
herein, and for grounds of said motion state; as follows: 
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1. That tlie bill for injunct ion shows that the plaintiff 
is a common carrier doing business in the District of 
Columbia, and as such is subject to all lawful orders and 
regulations of the Public I’tilities Commission. 

2. That the bill for injunction fails to set forth facts 
sufficient to entitle ,the plaintiff to the relief prayed for. 

3. That the bill for injunction, and Order No. S23 of the 
Public Utilities Commission, which is made a part of the 
said bill, shows upon its face that the said order is rea¬ 
sonable and within the power of the Public Utilities Com¬ 
mission to promulgate. 

4. That the Public Utilities Commission under the au¬ 
thority of tlit* Act of Congress approved March 3, IP 13, is 
empowered to promulgate orders regulating common car¬ 
riers, and that the order complained of is a reasonable 
exercise of the authoritv vested in the Public Utilities Com- 

mission bv the said Act of Congress. 

* *- 

5. And for further reasons apparent upon the face of 
the bill for injunction. 

WILLIAM W. BKMDK, 

(ieneral ( fiti ii sc I l\ C., I). 

BOBKKT K. LYNCH, 

Counsel r. r. r., i). (\. 

. ('onuse} for Defendants. 
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A '(dice. 


Mr. Leon Bobbin, 

230 Woodward Building. 

Washington, 1). C.: 

Please take notice that tin* foregoing motion to dismiss 
will be called to theiattention of the Court on Friday, Jan- 
uarv 31, 1930, at 10 o'clock, A. M„ or as soon thereatter 

as counsel mav be beard. 

WILLIAM W. BKIDK. 

(lateral C ott usel P. I . ( .. D. ( 
ROBKKT K. LYNCH, 

Counsel r. r. c., i). c\, 

Counsel for Defendants. 
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18 Answer to Motion of Plaintiff’ for Temporary Relief. 


Filed January 31, 1930. 


Now come the defendants, the Public Utilities Commis- 

. 1 

sion of the District of Columbia, and Masbn M. Patrick, 
Harleigh H. Hartman, and William B. Ladhe, members of 
the said Public Utilities Commission, auditor answer to 
the plaintiff’s motion for temporary relief tiled herein, and 
for no other purpose say: 

1. Defendants admit tin* allegations of paragraph one of 
the bill of complaint. 

2. Defendants admit the allegations of paragraph two 
of the bill of complaint. 

3. Defendants admit that the plaintiff is!the owner and 
operator of a taxicab and is doing a taxkfab business in 
the District of Columbia: that the plaintiff has a license 
to operate a taxicab which is repaired of all persons operat¬ 
ing a public conveyance: and that the plaijntiff is a com¬ 
mon carrier. 

4. Defendants admit the allegations contained in the 
fourth paragraph of the bill of complaint aij'e substantially 
correct; that the order Xo. 823 excludes 'motor vehicles 
used in livery service or for service for which the rate is 
lixed by the hour. 

5. Defendants are without knowledge qr information 

relative to the financial status of the plaintiff. They 
19 state that the requirements of Section 9 would not 
put the plaintiff to a great expense o|r seriously im¬ 
pair his means of livelihood; that the plaintiff may obtain 
liability insurance for the sum of $l(i5.0o! per year and 
property damage insurance for tin* sum of ^45.00 per year, 
payable $52.30 cash and balance in monthly payments; that 
the plaintiff is also given the right to file liisj bond with two 
personal sureties. 

6. Defendants state that they arc adviseql that it is un¬ 
necessary for them to answer the conclusions of law con¬ 
tained in tin* sixth paragraph of the bill of cfomplaint. 

Answering the second paragraph of paragraph numbered 
six, defendants admit that the plaintiff obtained a license 
to engage in the taxicab business. 






MASON M. PATRICK ET AL. VS. F. B. SMITH. 


7. Answering the seventh paragraph of bill of complaint 
defendants state that tliev have no knowledge or informa- 
lion as to the manner in which the plaintiff's taxicab busi¬ 
ness is conducted, or the services and facilities provided 
by the plaintiff. 

8. Answering the eighth paragraph of bill of complaint 
defendants deny that plaintiff has not complete and ade¬ 
quate remedy at lay: they deny that plaintiff will be denied 
of his property without due process of law: that a great 
number of criminal prosecutions will be instituted against 
him and others similarly situated: and that Section 9 of 
said order, if enforced will injure and destroy the plain¬ 
tiff’s business and cause him great and irreparable loss, 
injury and damage. 

There is attached hereto an exhibit marked “A"—a list 
of states which require insurance indemnity similar to 
that required in Order Xo. 823. 

20 Wherefore the above answers considered these 

defendants pray that the relief requested by the 
plaintiff be denied. 

THE PUBLIC UTILITIES COMMISSION 
OF THE DISTRICT OF COLUMBIA. 
MASOX M. PATRICK, 

HA RLE 10II E. 11 ART MAX, 

W. B. LA DUE, 

Main her# of the Public l t it it ies Com¬ 
mission of the District of Columbia. 

WILLIAM W. BRIDE, 

General 0 ounsel P. P. C, f D. C 

ROBERT E. LYXCII, 

Counsel P. r. C.. 1). (\, 

Attorneys for Defendants , District Uuildini). 


District of Columbia, 

Mason M. Patrick, Harleigh H. Hartman and William 1>. 
Ladue, being first duly sworn, on oath depose and say, that 
they are members of the Public l tilities Commission of 
the District of Columbia, that they have read the foregoing 
answer signed and subscribed to bv them and know the 
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contents thereof, and that the matters and 'things therein 

7 I ~ 

stated they verilv believe to be true. 

MASON M. PATRICK, 

IIARLETGII II. HARTMAN, 

\V. B. LADUE. | 

i 

i 

Subscribed and sworn to before me this 31st day of Jan¬ 
uary, 1930. i 

' [notarialseal. I ADAM A. (11EBEL, 

Notary public, 1). C. 

\ 

(Here follows Exhibit A, side folio 21.) 


Ansiccr to Hill for l it junction. 
Filed Febniarv 15, 1930. 


Comes now the defendants in the above entitled cause bv 
their counsel and for answer to the bill for injunction tiled 
herein state* as follows: 

! 

1. Defendants admit the allegations contained in the first 
paragraph of tin* bill of complaint. 

2. Defendants admit tin* allegations continued in the 
second paragraph of tin* fill of complaint. 

3. Defendants admit that tin* plaintiff was the owner 
and operator of a taxicab, doing a taxicab business in the 
District of (Vdumbia, and as such is a common (farrier within 
the meaning of the law created by the Public Utilities Com¬ 
mission of the District of Columbia; tin* plaintiff has a 
license to operate a taxicab which is required of all per¬ 
sons operating a public conveyance in thej District of 
Columbia. 

4. Defendants admit that the allegations {contained in 
the fourth paragraph of tin* bill of complaint was sub¬ 
stantially correct; that Order Xo. 823 of tlie Piiblic Utilities 
Commission does not apply to motor vehicles ijsed in livery 
service or service for which tin* rate is fixed by the 

hour. 

23 5. Answering tin* fifth paragraph ofj the bill for 

injunction defendants state they are without knowl¬ 
edge or information as to tin* financial abilities of the 
plaintiff; they deny, however, that the insurance required 
by Section 9 (a) (3) from the said Order Xo. |823 will put 




90 


mason m. Patrick et al. vs. f. b. smith. 


tlie plaintiff to a great expense and seriously impair Ills 
means of livelihood. Defendants slate that the plaintiff 
may obtain liability and property damage insurance for the 
sum of Xinety-seven Dollars and Forty-four Cents ($97.44) 
per year, payable Thirty Dollars ($3().()()) cash and the 
balance in monthly payments; that the plaintiff is also given 
the option to file his personal bond with two individual 
sureties. 

G. Answering the sixth paragraph of the bill for injunc¬ 
tion, defendants deny that they are without power under 
the law creating the Public Utilities Commission to require 
the plaintiff to furnish financial protection for liability and 
indemnity insurance specified in said Order No. 82.3. De¬ 
fendants deny that Section 9 of the said Order is repugnant 
to or in violat ion of t he (’onstit ut ion of t he United States in 
that it deprives the plaintiff of his property without due 
process of law or his right to conduct a taxicab business in 
t he Dist riet of (’olumbia, or t hat t he said ()rder is an invalid 
attempt on the part of the Public Utilities Commission to 
tax the plaintiff’s business. 

7. Answering the eight paragraph of tin* bill of complaint 
defendants state that they have no knowledge or informa¬ 
tion as to the manner in which the plaintiff conducts his 
taxicab business, but states that unless the plaintiff com¬ 
plies with the terms of Order No. 823 that he will not be 
furnishing equipment, service and facilities reasonably safe 
and adequate and in all respects just and reasonable. 
24 8. Answering the eighth paragraph of bill for in¬ 

junction defendants deny that plaintiff has not a 
complete and adequate remedy at law: they deny that plain¬ 
tiff will be denied of his property without due process of 
law; that a great number of criminal prosecutions will be 
instituted against him and others similarly situated, and 
deny that Section 9 of said Order, if enforced, will injure 
and destroy the plaintiff's business and cause him great and 
irreparable loss, injury and damage. 

Defendants further state that a substantial percentage 
of all large cities in the United States, ranging in population 
from approximately one hundred thousand to six million, 
require taxicabs to obtain a bond or insurance similar to 
the provision contained in the Commission's Order No. S23. 
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j 

Wherefore, the above answers considered ithese defend¬ 
ants prav that the relief requested bv the plaidtiff be denied. 

THE PUBLIC UTILITIES COMMISSION 
OF THE DISTRICT OF COLUMBIA. 
MASON M. PATRICK, j 

IIARLE1GII II. HARTMAN, ; 

W. B. LADUE, i 

Members of the Public Utilities Com- 

J j 

mission of the District of Columbia . 

WILLIAM W. BRIDE, j 

General Counsel P. U. C., D. C.; ! 

ROBERT E. LYNCH, I 

Counsel P. U. C., D. C., ! 

Attorneys for Defendants, District Building, 

District of Columbia, 

I 

Mason M. Patrick, Harleigh H. Hartman aijd William B. 
Ladue, being first duly sworn, on oat|i depose and 

25 say, that they are members of the Pijiblic Utilities 
Commission of the District of Columbia, that they 

have read the foregoing answer signed and subscribed to 

ii <. i 

bv them and know the contents thereof, and that the mat- 
ters and things therein stated tliev verilv beliqve to be true. 

MASON M. PATRICK, 
HARLEIGII H. HARTMAN, 
AY. B. LADUE. 

Subscribed and sworn to before me this j 14th day of 
February, 1930. 

[ notarial seal. ] A DA M A. GIK B EL, 

Notary Public , D. C. 

26 Memorandum. 

i 

i 

Filed February 10, 1930. | 

The plaintiff, the owner and operator of a| taxicab and 
doing a taxicab business in the District of Columbia, con- 
cededly a common carrier, brings this bill tjo enjoin the 
members of the Public Utilities Commission from enforc¬ 
ing against him the provisions of Section 9 of Order No. 
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823 dated December 30, 1920, issued under authority claimed 
to have been conferred bv Section 8 of the Act of March 4, 
1913, creating* the Public Utilities Commission of the Dis¬ 
trict of Columbia. Section 9 of the Order in substance 
provides that no one shall operate an automobile for public 
use for the conveyance of persons or property for hire 
within the District of Columbia unless he shall file with the 
Commission a sworn statement showing his ability to pay 
all damages which mav result from accidents due to negli- 
gence, or file security for the payment of such damages, 
or insure his liability therefor. The plaintiff alleges that 

he is financiallv unable to file the statement or securitv or 

• • 

bond referred to in the Order and that the insurance 
required would put him to groat expense and seri¬ 
ously impair his means of livelihood. 

The bill challenges the validity of this Order upon the 
ground that the Act of Congress did not confer upon the 
Commission power to make it. The plaintiff moves for an 
injunction pnnleui <\ and the defendants move to dis¬ 
miss the bill. 

On December 4. 1925, tin* Public Utilities Commission 
made an order not materially different from the one here 
involved. The powyr of tlie Commissioners to make that 
order was contested in the case of Harlan v. />Y//, upon a 
motion for an injunction heard before the late Justice 
James F. Smith, and decided by him in July, 192(>, 54 W. 
L. R. 731. The same contentions were made then as are 
made now, and in addition the plaintiff in that case urged 
that the Commission had no jurisdiction over him because 
lie was not a common carrier by reason of the manner in 
which he conducted bis business, the service which he ren¬ 
dered being charged for by the hour or in accordance with 
a special contract made by his passengers. After what was 
obviously full and careful consideration. Justice Smith 

•r 

wrote an opinion in which the contentions of the parties 

were elaborately analyzed and in which he held: 

» • 

“As Congress did not authorize either the Public Utilities 
Commission or the Commissioners of the District to enact 
by ordinance regulation or in any other wav the giving of 
bonds or indemnity insurance by automobile carriers of 
passengers, the orders of the Public Utilities Commission 
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i 

requiring the furnishing of such bonds andj indemnity in¬ 
surance are void and of no effect.” 

I 

i 

28 In that case, as now, it was claimed that authority 
to make the order was conferred by! Paragraph 2 

of the Public Utilities Act, which provides tljiat every pub¬ 
lic utility doing business within the District of Columbia 
is required to furnish service and facilities reasonably 
“safe and adequate." Of that Secton, Justice Smith said: 

i 

“Paragraph 2 of Section 8 makes it the ditty of a public 
utility to furnish safe and adequate service land facilities. 
The purpose of that provision was to minimize the danger 
of injuries to persons and property and as far as possible 
to reduce the risk of accidents incidental to! the operation 
of common carriers of passengers. In othier words, the 
legislation with plainly intended to eliminate! the causes of 
accidents and did not contemplate reimbursement or com¬ 
pensation for losses or damages resulting from them. There 
is absolutely nothing in paragraph 2 which j would justify 
anv one in concluding that it was the legislative intent to 
authorize the Commission to require either by order or regu¬ 
lation, the giving of a bond or indemnity insurance to meet 
losses and damages occasioned to persons oil* property by 
automobiles used for the carrying of passengers. To hold 
otherwise would be an unwarranted and extravagant, not 

a liberal or reasonable interpretation of the! paragraph.” 

I 

I 

The injunction was granted. Upon appealj the judgment 
was affirmed, Bell v. If aria u , 57 App. 1). C. £55, the Court 
of Appeals holding that appellee's business was not a public 
utility, the power of the Commission to makj.* the order in 
respect to public utilities not being passed upbn. The situa¬ 
tion which we now have, therefore, is this: Tljiat four years 
ago, the Commission, under this same statute, made an 
order essentially the same as this one, which was then by 
this Court held to be void as beyond the statutory powers 
of the Commission, and, while the Court of Appeals in 
passing upon the question affirmed the judgment of this 
Court upon but one of the grounds iirged in that 

29 case, it did not in its opinion say anything to impair 
the authority of Justice Smith’s opinion upon the 

other question, or which would indicate disapproval or 
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doubt respecting liis reasoning or conclusions. Since then, 
so far as I am advised, no further attempt lias been made 
to put that order into effect. 

It is plain that the challenged Section of the Order is 
void under the decision of this Court in Harlan v. Bell. and 
upon principle the, enforcement of the order should be en¬ 
joined until a higher court has held otherwise, or Congress 
has enacted further legislation. Unless I had a far deeper 
conviction that that decision was wrong than I find myself 
able to entertain, I would not be justified in denying the 
motion for an injunction, the effect of which would be to 
allow the order to become operative before the Court of 
Appeals has passed upon the question. 

The motion to dismiss, therefore, will be overruled, and 
the motion for an injunction pendente, life will be granted. 

ALFRED A. WHEAT, 

Justice. 

February 10, 1030. 


;o 


Order Overruling Motion to Dismiss. 


Filed Februarv 19, 1930. 


Upon consideration of the Bill of Complaint tiled in the 
above cause, and the Motion to dismiss tin* said Bill, tiled 
by the defendants, and after hearing argument upon the 
said Motion, it is bv the Court, this 19th dav of Februarv, 
1930 

Ordered that the Motion to dismiss the Bill of Complaint 
tiled by the defendants be, and the same is hereby overruled. 

Bv the Court: 

ALFRED A. WHEAT, 

Justice. 


Decree for Injunction. 
Filed Februarv 19, 1930. 


Upon consideration of the Bill of Complaint filed by the 
plaintiff, the answer of the defendants to the Motion for 
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an Injunction and the answer of the defendants to the Bill 
for an Injunction, it is by the Court, this ! 19th day of 
February, 1930, 

Adjudged, ordered, and decreed, that the defendants, and 
each of them, be perpetually enjoined and restrained from 
requiring or demanding of the plaintiff a bond jor indemnity 
insurance or a statement of financial responsibility as re¬ 
quired by Section 9, of Order Xo. 823, of the Public Utili¬ 
ties Commission of the District of Columbia, dated Decem¬ 
ber 30, 1929. ! 

ALFRKD A. WllKAT, 

Justice. 

From the al>o\'e decree the defendants, in! open Court, 
note an appeal to the Court of Appeals of th|e District of 
Columbia. ! 

ALFRKD A. WllEAT, 

Justice. 

i 

31 Assiyu incut of Errors. 

Filed February 27, 1930. 

i 

Come now the defendants in the above entitled cause bv 
their counsel and assign the following as errors committed 
by the Court: 

1. The overruling of the motion of the defendants to dis- 
miss the bill of complaint. 

2. The action of the Court in entering the decree restrain- 
ing and enjoining the defendants from enforcing Order Xo. 
829 of the Public Utilities Commission. 

3. The ruling of the Court that the defendants were with¬ 
out authority to pass the said Order Xo. 829 aijul in holding 
said order to be null and void. 

4. The ruling of the Court that the defendants were with¬ 
out authority to require the plaintiff herein ito furnish a 
bond, liability insurance or satisfactory prooi[ of linancial 
responsibility, according to the terms of Onhjr Xo. 829 of 
the Public Utilities Commission. 

5. In permanently restraining the defendan!ts from put¬ 
ting into effect Order Xo. 829 of the Public litilities Com¬ 
mission. 

WILLIAM W. BklDF. 
ROBERT E. LYxfciI, 
Attorneys for Defendants, District Building. 


i 

i 

i 
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Designation of Record. 


Filed February —7, 193U. 


Come now Mason M. Patrick, et al., the appellants m 
the above entitled cause and designate the parts of the rec¬ 
ord which they desire to have included in the transcript, 
said parts being considered sufficient for the determination 
of the question raised on appeal, namely; 

1. Bill of complaint for an injunction and exhibits at¬ 
tached thereto. 

2. Motion for a preliminary injunction. 

3. Motion to dismiss the bill of complaint. 

4. Answer to the motion for an injunction and exhibits 
attached thereto. 


5. Answer to the bill for an injunction. 

6. Memorandum opinion of the Court. 

7. Order overruling motion to dismiss. 

8. Decree granting permanent injunction and appeal 
therefrom. 

9. Assignment of errors. 

10. This designation. 

WILLIAM W. BRIDE, 
ROBERT E. LYNCH, 
Attorneys for Defendants , District Budding. 


33 

1930. 


Service of a copy of the foregoing 
record acknowledged this 26th day 


designation of 
of Februarv, 

« 7 


LEON BOBBIN, 
Attorney for Plaintiff , 
By C. C. DIEDEL. 


34 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 33, both inclusive, to be a true and 

l / 

correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
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transcript, in cause No. 5074G in Equity, wiherein F. B. 
Smith is Plaintiff and Mason M. Patrick et til., Constitut- 
ing the Public Utilities Uommission of the District of 
Columbia are Defendants, as the same remajins upon the 
tiles and of record in said Court. 

In testimony whereof 1 hereunto subscribe tnv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of March, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINcjHAM, 

Clerk, 

By CIIAS. B. COFLIN, 

Hs.sU Clerk. 


j 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5168. Mason M. Patrick et al., appellants, vs. F. B. 
Smith. Court of Appeals, District of Colombia. Filed 
Mar. 23, 1930. Henry W. Hodges, Clerk. 
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BRIEF ON BEHALF OF APPELLANT'S. 


The appellants were defendants in the Supreme Court 
of the District of Columbia and reference herein will 

I 

be made to them as defendants. The appelle^, plain¬ 
tiff below, will be designated in this brief a$ plain¬ 
tiff. 


Statement. 


The plaintiff, F. B. Smith, tiled in the Supreme Court 

i 

of the District of Columbia a bill for injunction against 
the members;of the Public Utilities Commission of the 

i 

District of Columbia. lie prayed that the defendants 
be retrained from requiring him to comply with Sec¬ 
tion 9 of Order Xo. 823 of the Public Utilities Com¬ 
mission. 

Order Xo. 823 was duly promulgated by the Public 
Utilities Commission on December 30,1929, and Section 
9 thereof required the plaintilf to submit proof of finan¬ 
cial responsibility, as he was the owner and operator 
of a taxicab doing a general hacking business. 

Section 9 (R. 13) provides three methods of estab¬ 
lishing financial responsibility: 

1. A statement disclosing ability to pay all 
damages which mav result from anv and all 
accidents due to the negligent use and operation 
of such vehicle: 


2. File with the Commission security, indem¬ 
nity or a bond guaranteeing the payment of all 
such damages; 

3. Injure to a reasonable amount the person’s 
liability to pay such damages. 


It is admitted the plaintiff is the owner and operator 
of a taxicab and that he obtained a license as a pro¬ 
prietor of a public vehicle. It is plain, therefore, he is 
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a common carrier within the meaning of the lsjw creat¬ 
ing the Public Utilities Commission. 

The bill challenges the authority and powdr of the 
defendants to promulgate Section 9 of Order No. 823. 

A motion for a temporary injunction (R. |16) was 
made on behalf of the plaintiff and the defendants 
filed a motion to dismiss (R. 17-18) and also ah answer 
to the motion for an injunction (R. 19). The memoran¬ 
dum opinion of the lower court of February 10, 1930, 
overruled the motion to dismiss and granted the motion 
for an injunction poirteute. life. Thereafter, jon Feb¬ 
ruary 15. 1930, an answer to the bill for injunction, 
and on February 19, 1930, the court granted a per¬ 
manent injunction. The answer of the defendants (R. 
22) alleges plaintiff may obtain liability and property 
damage insurance for the sum of $97.44 per; annum, 
payable $30.00 cash and the balance in monthly pay¬ 
ments. The answer asserts the authority of the Com- 
mission to promulgate the order complained of. 


Question Presented. 


The sole question presented by this appeal is ^whether 
the Public Utilities Commission has authority under 
the Act of Congress creating the Commission (Sec¬ 
tion 8 of the District of Columbia Appropriation Act 
approved March 4, 1913) to require the owijier and 
operator of a taxicab, admittedly a common carrier, to 
submit proof of financial responsibility. 

ARGUMENT. ] 

The Act creating the Public Utilities Commission 
does not specifically state that the Commission may 
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require the owner of a taxicab engaged as a common 
carrier to submit proof of financial responsibility. 
The contention of the defendants is that Congress is 
not required to specifically single out each and every 
act and thing over which the Commission shall have 
jurisdiction before it may deal with the same, but that 
the Act is sufficiently comprehensive—deals with the 
entire subject matter of' the regulation of common car¬ 
riers,—that the Commission was clearlv within its 
jurisdiction in passing Order Xo. 823. 


Paragraph X, of the Act states: 

“Every public utility is hereby required to 
obev the lawful orders of the Commission 
created bv this section." 


From this and other paragraphs of the Act, set forth 
herein, the plain intent of Congress is evident that the 
Commission was authorized to promulgate orders reg¬ 
ulating the operation of common carriers. 

Paragragh tiro of the Public Utilities Act, insofar 
as it pertains to this case, provides: 


“That every public utility doing business 
within the District of Columbia is required to 
furnish servin' and facilities reasonable safe 
and adequate and in all respects just and rea¬ 
son abl e.' 


The above sentence requires service and facilities to be 
not only safe and adequate, but also “in all respects 
just and reasonable". The word “safe” is defined to 
be “free from harm; injury; or risk; secure, sound.” 
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Further, service and facilities are not “in all respects” 
.just and reasonable where the victim of the negligence 
of the operator and owner of a taxicab cannot; satisfy 
a just judgment rendered against him by reasoji of his 
negligence. 

It cannot be contended with any degree of rejason or 

logic that one is free from risk where the owiier and 

I 

operator of a common carrier cannot respond to a judg¬ 
ment of a competent court which may be entered by 
reason of the negligent operation of a taxicab.j 
Paragraph ::s, stripped of its unnecessary verbiage, 
authorizes the Commission, as follows: 

l 

| 

“That upon its own initiative or upoij a rea¬ 
sonable complaint made against any j public 
utility that any of the rights, * * * service, 

or art whatsoever affecting or relating 
to the conduct of anv common carrier 

• I 

may, in its discretion proceed, with or \jvithout 

notice, to make such investigation as it ma'y deem 

necessarv or convenient.” ! 

* 

Paragraph -11 authorizes the Commission] after 
proper notice and hearing, and after an investigation, 
to pass appropriate orders. 

Paragraph 92 of the Act requires a mandatory inter¬ 
pretation of the Act, and is as follows: 

“That the provisions of this section s\hall be 
interpreted and construed liherallg in oijdor to 
accomplish the purposes thereof, and whejre any 
specific power or authority is given the commis¬ 
sion by the provisions of this section thcjcnum- 
eration thereof shall not he held to exclude or 


l 
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impair any power or authority otherwise in this 
section conferred on said commission. The com¬ 
mission lierehv created shall have, hi addition to 
the powers in this section specified, mentioned, 
and indicated, all additional. implied, and ho i- 
dental poieer which may be proper and neces¬ 
sary to effect and carry out, perform, and ex¬ 
ecute all the said powers herein specified, men¬ 
tioned^ and indicated. A substantial compliance 
with the requirements of this section shall be 
sufficient to give effect to all the rules, orders, 
acts, and regulations of the commission, and 
they shall not be declared inoperative, illegal, or 
void for anv omission of a technical nature in 
respect thereto." 

The question presented by this appeal is not new. 
Both federal and state courts have considered regula¬ 
tions similar to the one which is the subject of this 

case and have uniformly sustained the regulation 

• 

whether the same be enacted as a municipal ordinance, 
a regulation of a public service commission or an act 
of the legislature. 

In Hester vs. Arkansas Railroad Commission, 287 

S. \V. 7(T>, the Supreme Court of Arkansas held that 

the reputation of tin* Railroad Commission requiring 

motor cars and busses operating on the public high- 

wavs to obtain a liability or indemnity contract in an 
» • « 

authorized company, agreeing to indemnify the legal 
liability of the owner or licensee of the said motor ve¬ 
hicle on account of personal injury in the sum of Five 
thousand dollars to any one person, and Ten thousand 
dollars for anv single accident where more than one 


person was injured or killed, and One thousand dollars 
on account of property damage to anyone. | Hester 
challenged that part of the regulation requiring insur¬ 
ance. The regulation did not provide, as does the reg¬ 
ulation herein involved, that the operator of a motor 
vehicle could secure personal surety in lieu of a corpo¬ 
rate surety. The Court, in its opinion, at p4ge 338, 
said: 

“There are many decisions upholding the 
right of a state or municipality to regulate car¬ 
riers on the public highway, and such j regula¬ 
tions are generally sustained, but there are only 

* i _ * 

a few cases which relate to the particular point 
involved in the present case; namely, | the re¬ 
quirement to give bond with a surety company 
as surety. There are several decision*} of the 
supreme court of Washington, beginning with 
the case of State v. Seattle Taxicab & Transfer 
Co., 90 Wash. 410, 156 Pac. 837, which uphold a 
reputation identical with the one now under con¬ 
sideration. Other authorities are to tlje same 
effect. Lutz v. Xew Orleans (I). C.) 23.*) Fed. 
978; Xew Orleans r. LeBlanc, 139 La. 113, 71 
So. 248; and Ex parte Sullivan, 77 Tex. Crim. 
Rep. 72, P. C. R. 1915E, 441, 178 S. W. 537.” 

The Court then quoted at length from the lease of 
Packard v. Banton, 264 U. S. 140, and concluded as fol¬ 
lows : 

“Our conclusion, therefore, is that the regu¬ 
lation is valid, and that the Circuit Cojirt was 
correct in so holding.” 


The case of Lutz et at. v. City of Xew Orleans, 235 
Fed, 978, involved the validity of a provision!similar 
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to that found in the order complained of in this case. 
Mr. Justice Foster, the Federal District Judge, in the 
opinion, stated the facts as follows: 


“This is a suit to enjoin the city of Xeic Or - 
Jean.s from putting into operation certain pro¬ 
visions of Ordinance 2240 adopted hy the Fom- 
mission council April -7. 1915. for the purpose 
of regulating what are popularly known as 
“jitneys,** the term being used to designate an 
automobile carrying passengers for live cent 
fares, verv much the >ame as the ancient onmi- 
bus. 


“The material facts, set out in the bill and 
either admitted by the answer or not rebutted, 
are these: Plaintiffs are each the owner of an 
automobile personally operated by him in the 
transportation of passengers for a uniform fare 
over designated routes in tin* city of New (>r- 
leans. They Juice paid fnr. and Imre ran iced, 
licenses (row the city to ><> opt rate for the near 
191b, and hare complied irifh a!/ the provisions 
of the said city ordinance (‘.crept Sect ion 2 
thereof, which provides that no one shall oper¬ 
ate an automobile, as is being done by the plain¬ 
tiffs, without first having filed with the commis¬ 
sioner of public safety a bond, executed by a 
surety company authorized to do business in tin* 
state of Louisiana, in the sum of £5.000 for each 
vehicle operated, payable to the city of New 
Orleans, for the benefit of any person who may 
be damaged in his person or property by the 
fault of the automobile operator. The section 
further requires tin' bond to be approved by the 
commission council, and by section 2 of the ordi¬ 
nance a failure to comply with the ordinance is 
made punishable by a fine of not less than £10 
or more than $25, or imprisonment for not. more 
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than 30 clays, or both, and each day's violation 
is declared a separate offense. It is impossible 
for the plaintiff to comply with the provisions 
of section 2, because no surety company will ex¬ 
ecute the bond required unless the principal de¬ 
posits with it $5,000 in cash, or collateral secur¬ 
ity, and they are unable to make such deposit." 

Lutz et al. complained that the city ordinance was 
invalid. The Federal Court sustained the sajid Ordi¬ 
nance, and in its opinion quoted both other jFederal 
and State cases. The Court held that it wa| settled 
that the Fourteenth Amendment does not create anv 

i 

right in a citizen to the use of public proper!\j in defi¬ 
ance of the laws of the State. The opinion, in! part, is 
as follows: 

“In answer it is urged by the plaintjffs that 
the giving of bond would not tend to promote 
the safety of either the passengers or th(» public. 
The same objection was urged with regard to 
the federal Employers* Inability Act (AH April 
22, 1908, c. 149, Mo’Stat. (55 (Comp. St. 11^13, par. 
8657-8665)), but the Supreme Court lijdd that 
any measure that would impel the carrier to 
avoid or prevent negligent arts would be a 
proper regulation of commerce. See | Second 
Employers’ Liabilitv Cases, 223 F. S. | pp. 50, 
51, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 1. R. A. 
(X. S.) 44. The same reasoning applies here. 
There can \)e no doubt that the safe operation of 
an automobile depends largely on the faufion, 
skill and responsibility of its driver. An\y meas¬ 
ure that will tend to secure careful . coin patent 
men as drivers of jitneys will promote the 
safety of passengers and the general public. It 
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/>• at once apparent that the requirement of a 
bowl wouhl hare this effect. Xo one would be 
" illin.^ U* become surety 1 01 * n reckless or incom¬ 
petent driver, and the fact that lie was under 
bond, with his responsibility fixed, would, of 
itself, make the driver more careful. If uoufrf 
appear, therefore . that the dtp rout ,1 proper!}) 
require the piripp of a hop,] ip the reasonable 
exercise of \ts pot ice pouer." 

I lie iexas ( ourt of ( riminal Appeals in the case of 
it pat ft Suljlix an, 1<S S. \\. o.><, had under consider¬ 
ation an ordinance of the City of Fort Worth. Texas 
"hieh had a similar provision relative to the compul¬ 
sory surety bond to the order in this case. The court 

held that the ordinance was valid and in its opinion 
said: 

Aiiother contention by the applicant is that 
said, city had no power or authority to require 
him to procure, pay the premium upon, and de- 
lAei to the city an insurance policy or indem¬ 
nity contract, as described in said ordinance 
41S, and to require the operators of ‘.jitneys* to 
do this, when it does not require the other car¬ 
riers of passengers within said city to do so, is 
an unlawful discrimination against him. Fven 
it the requiring of such indemnity or insurance 
is a ney feature in tin* regulation of the carriers 
in our cities, that is not any presumption that it 
is not q proper, reasonable, or valid regulation 
as conditions now exist." 


These cases 
that the courts. 
Supreme Court 


are cited for the purpose of showing 
both Federal and State including the 
of the United States, have sustained a 
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provision in city ordinance or an Act of the Legisla¬ 
ture compelling common carriers to secure ian insur¬ 
ance policy or indemnity bond prior to their operation. 
The Public Utilities Commission under the broad 
power vested in it by Congress for the exclusive con¬ 
trol over common carriers in t he District of Columbia 

i 

certainly has ample and sufficient authority to pro¬ 
mulgate a regulation which is similar to an ordinance 
of a city requiring taxicabs to secure an insurance 
policy or indemnity bond prior to their operation. 

The Supreme Court of California in the c«jise of ex 
parte Cardinal, 150 Pac. ‘>48, in discussing ;|i similar 
provision of ordinance enacted by the Cit\j of San 
Francisco said: 

I 

“ * " * The ordinance provides Ithat, be¬ 

fore operating any jitney bus on any public 
street, the owner or lessee shall apply! for and 
obtain a permit from the board of police com¬ 
missioners, give a bond or provide a policy of 
insurance, and pay a certain license fee. The 
permit is to be granted upon an application 
showing certain things. There are numerous 
provisions as to the management and operation 
of such jitney buses; the ordinance being ob¬ 
viously, as we have said, purely regulatory in 
its nature. 


* 


“We come now to the particular provision of 
the ordinance for an alleged violation ojf which 
petitioner is held, viz., par. 4. It is substan¬ 
tially provided therein that, ‘in order tcj> insure 
the safety of the public,’ it shall be unlawful for 
any person to operate a jitney bus, unless there 
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is given and in force either: (1) A bond of the 
owner or lessee of said jitney 1ms with a respon¬ 
sible surety company or association authorized 
to do (business under the laws of the State of 
California, in the sum of $10,000, conditioned 
that the owner or lessee of ‘said jitney bus’ 
‘will pay all loss or damage that may result to 
any person or property from the negligent oper¬ 
ation of or defective construction of said jit- 
nev bus, or which mav arise or result from anv 
violation of any of the provisions of this ordi¬ 
nance or the laws of the State of California;’ 
or (2) a policy of insurance in a company au¬ 
thorized to do business in the State of Califor¬ 
nia, with a total liability of $10,1)00, insuring 
said owner or lessee against loss by reason of 
damage that may result to any person or per¬ 
sons of property from the operation of said 
jitney bus, which policy shall guarantee pay¬ 
ment. within the limits prescribed, viz., an ag¬ 
gregate liability of $10,000, and a limitation of 
$5,000 for any one person killed or injured, and 
one of $1,000 for the injury or destruction of 
any property, of any final judgment rendered 
against said owner or lessee. Other provisions 
are immaterial here. 

“We see no reason to doubt the power of the 
state, or any count y or Municipal it if. in the exer¬ 
cise of its police power of regulation, to require 
security in the shape of a bond or insurance pol¬ 
ice from its licensees in all cases where the giv- 
ing of such securitv mav fairlv be held to be a 
reasonable requirement for the protection of 
the public. If the power to do this exists, we 
are satisfied that it cannot properly be held by 
the courts that the requirement of such security 
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by the ordinance before us was an unreasonable 
exercise of its power by the board of supervisors 
of Sou Francisco /’ 

Tlie Supreme Court of the United States in very re¬ 
cent Years lias decided two cases dealing with;a regu- 
lation or statute requiring corporate surety prior to 
the operation of a common carrier such as tjaxicabs 
and motor buses. 

The first case, Packard r. Panton, 164 U. S. ilO, con- 
sidered a statute of the Xew York legislature eontain- 
ing such a provision. The court, in an exceptionally 
well considered opinion, sustained the validity of the 
Act. | 

Ill the second case. Sprout r. South Pend, 177 U. S . 
163, decided Mat/ 11 one year subsequent to the 

i 

decision of the Court of Appeals in Pell t\ Jldylan, 57 
App. D. C. 'loo, sustained the validity of an ordinance 
of the City of South Bend requiring motor buses to 
obtain liability insurance. The court at page 171 said: 

“Objection under the commerce clause Is made 
also to the requirement of liability insurance. 
There being grave dangers incident to tlie oper¬ 
ation of motor vehicles, a State may require 
users of such vehicles on the public highways to 
file contracts providing adequate insurance for 
the payment of judgments recovered ipr cer¬ 
tain injuries, resulting from their operation.” 


Police Power. 


The Public Utilities Commission would be war¬ 
ranted in promulgating Order Xo. 823 under the au- 
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thority of the police power. It is the contention of the 
defendants that Congress invested police power in the 
Commission over common carriers, at least to the ex¬ 
tent of prescribing routes for buses. 

Paragraph if a of tin* Act provides that the Orders 
of the Public Utilities Commission shall be paramount 
over all conflicting ordinances and regulations made 
bv the Commissioners of the District of Columbia as 
such, in fact over any and all conflicting municipal ordi¬ 
nances and regulations. Paragraph 99, in part, 
states: 


“That when anv order of the commission 

* 

created by this section shall be made which shall 
be inconsistent and repugnant to any municipal 
ordinance or regulation , or any ordinance or 
regulation made or to be made by the Commis¬ 
sioners of the District of Columbia, acting as 
such, then and in such event the order of the 

commission created bv this section shall be 

» 

given full force and effect, notwithstanding such 
municipal ordinance or regulation.” 

Congress definitelv provided that the order of the 
Public Utilities Commission should be paramount to 
not only ordinances and regulations made by the Com¬ 
missioners of the District of Columbia as such, but all 
other inconsistent municipal ordinances and regula¬ 
tions. From this it is clear Congress intended that 
the orders of the Public Utilities Commission should 
take precedence over, and be superior to any ordi¬ 
nances or regulations which may be applicable to the 
District of Columbia, otherwise there would have been 
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no need to make mention in Paragraph 99 of ordinances 
and regulations other than those promulgated by the 
District Commissioners. 

In the case of Xolen v. Piechman, 225 Fed.j 812, the 
court had under consideration a rryulatlou of|the City 
of Memphis, through its 1'oard of Commissioners, re¬ 
quiring common carriers such as those engaged in 
“jitney” service to post a bond prior to the issuance 
of a license to operate in the city. The case wjis heard 
before one Federal Circuit Court of Appeals judge 
and two Federal District judges, and the opinion of 
the full court holds the Act valid as a reasonable exer¬ 
cise of the police power. The court in quoting jand dis¬ 
cussing several decisions of the Supreme Couift of the 
United States held the regulation in its operation must 
tend in some degree to prevent some offense or evil or 
to preserve public health, morals, safety and (welfare. 
The court at page 823 stated in its opinion as follows: 


“ * ' The right to exercise tlnjj police 

power is a continuing one, and may be exercised 
so as to meet the ever-changing conditions and 
necessities of tin* public. Those who make in¬ 
vestments for the purpose of using thq public 
streets of a city for private business, glider a 
license for that purpose, do so, and hojld said 
property and the right to use it, subject jto such 
other and different burdens as the Legislature 
may reasonably impose, for the safety, con¬ 
venience, or welfare of the public/’ 


It is clear from the Act creating the Public Utilities 
Commission which is very comprehensive in its scope 


i 


! 


i 

I 

i 
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that Congress, in addition to the specific power and 
authority expressly given to the Public Utilities Com¬ 
mission, authorized and empowered the said Commis¬ 
sion to promulgate orders or regulations governing 
the operation of common carriers, such as the plain- 
till’, under the police power. The Xolen case, .supra, 
at page 824, refers to the case of Ex parte Dickey, S5 
S. E. 781, decided by the Supreme Court of West Vir¬ 
ginia, which court sustained the validitv of an ordi- 
nance of the City of Huntington regulating licensing 
and taxing certain motor vehicles. The ordinance 
also provided for the posting of a bond similar to the 
one provided in the order complained of in this case. 

"idle Supreme Court of California, in Ex parte Car¬ 
dinal, supra, held the ordinance of the city of San 
Francisco, similar to the one herein, valid under the 
police power of the state, county or municipality. 

The decision of this Court in Bell et at. r. Harlan, 
57 App. 1). (L\> -'55, is not in point or helpful for the 
reason that the Court in that case discussed and only 
decided the narrow question whether the character of 
service performed by Harlan was subject to the juris¬ 
diction of the Public Utilities Commission. Harlan 
was conducting a strictlv liverv service. This Court, 
following the decision of the Supreme Court of the 
United States in Terminal 'Taxicab Company r. Dis¬ 
trict of Columbia, 241 U. S. 252, held that Harlan was 
not a common carrier and therefore the Commission 
had no jurisdiction over the class of business con¬ 
ducted by him. Order Xo. 823 specifically excludes 
from its terms persons engaged in livery business. 
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The reasonableness of See. 9 cannot be successfully 
challenged. A comparison of its provisions witih simi¬ 
lar regulations discloses rnanv features favorable to 

. j 

local common carriers. Under Sec. 9 and the inter¬ 
pretation made a part of the order (R. 14, 15^ 16) a 
carrier possessing assets of the value of $8,0(1)0 may 
operate five cabs without posting a bond or insurance. 
A carrier may post his personal bond with two ifespon- 
sible personal sureties in lieu of a bond of a corpora¬ 
tion or a corporate insurance policy. 

Manv of the foregoing cases are based on thejtheorv 
that compulsory insurance is essential to the safety 
of the public, irrespective of whether the regulation 
was promulgated as a municipal ordinance ! or in 
accordance with a statute of the State legislature. 
Congress in paragraph 2 of the Act creating the Public 
Utilities Commission empowered the Commission to 
command that common carriers in the District of 

i 

Columbia afford service and facilities which arje safe, 
adequate, just and reasonable. Congress quitb natu- 
rallv could not visualize what regulations would be 
necessary to properly and adequately protect the 
safety of the public in the District of Columbia, and, 
therefore, it may be logically assumed and inferred 

i 

that the broad terms employed in paragraph 2 of the 
Act were for the purpose of permitting the Cdmmis- 
sion at subsequent dates to pass regulations and orders 
which would carry into effect the intent of Congress 
and also meet the changes in conditions which j occur 
from time to time. This position is particularly 


2 iv 
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strengthened when Congress used the broad terms 
relative to the interpretation the Act should receive 
in paragraph 92. It is a reasonable presumption that 
Congress in delegating to the Public Utilities Com¬ 
mission control over common carriers certainlv in- 
tended that, it should have full and complete control 
over common carriers and the service rendered bv 
them equal to that of a municipality. 

Conclusion. 

It is respectfully submitted that the trial court erred 
in overruling the motion to dismiss and in restraining 
and enjoining the defendants from enforcing Order 
No. 823. 

Respectfully submitted, 

WILLIAM W. BRIDE, 

(' orporation Counsel. 

General Counsel Public Utilities Commission. 

ROBERT E. LYNCH, 

Assistant Corporation Counsel, 

, Counsel. Public Utilities Commission. 

May, 1930. 
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